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2 RICHARD J. ARNESON
3 SHAME, STIGMA, AND DISGUST IN THE DECENT SOCIETY
4
5 (ReceivedM; acceptedin revisedform 10 September2006)
6 ABSTRACT. Would a just society or governmentabsolutely refrain from shaming
7  or humiliating any of its members?OONo,84ys this essay. It describesmorally
8 acceptableusesof shame,stigma and disgust as tools of social control in a decent
9  (just) society. Theseusesinvolve criminal law, tort law, and informal social norms.
10 The standard of moral acceptability proposedfor determining the line is a version of
11 perfectionistic prioritarian consequenstialism.From this standpoint, criticism is
12  developed against Martha Nussbaunis view that to respectthe dignity of each
13  person, society absolutely must refrain from certain ways of shaming and humili-
14  ating its membersand rendering them objects of communal disgust.
15 KEY WORDS: absolutism,consequentialismgdisgust,J.S.Mill, Martha Nussbaum,
18 priority, shamestigma
18 Among the obvious injustices perpetrated by morally indecent
19 societies, the deliberate humiliation of disfavored groups looms
20 large! Those treated unjustly are not merely denied advantagesto
21 which they are entitled under ideal moral principles; they are often
22 treated with contempt and their noses are rubbed in the dirt.
23 Institutions and practices are arranged to reinforce the belief in
24 higher casteand lower caste people alike that the membersof the
25 lower caste are lower quality beings, not fully human, and thus
26 appropriate objects of the bad treatment imposed on them. Being
27 placedon the low rung of a social hierarchy in many actual human
28 societies,one bndsoneselfregardedasa disgustingand contemptible
29 being by those perched on higher rungs, by others at one’s social
30 level,and perhaps,asa Pnal indignity, by oneself.
31 These grim stylized social facts stimulate the ideal of a decent
32 societyin which all personsare treated with respectand dignity and
33 no one suffers humiliation. A scaled-down version of this ideal
1| thank an anonymousrefereefor this journal for commentson a brst draft of
this essay.
The Journal of Ethics (2006) © Springer 2006
DOI 10.1007/51088-006-9007y
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34 requiresthat at leastin public life, all of usacting collectivelythrough
35 the government or some similar agent of society refrain from
36 inRicting shameand humiliation on anyonefor any reason?
37 For anyone who has ever suffered shame, humiliation, and
38 marginal social status, the attraction of a society that refrains from
39 shaming and humiliating will be palpable. Nonetheless,like most
40 high-minded ideals, this one merits rejection. Shame, humiliation,
41 and disgustare negativestatesof mind that can be deployedastools
42 to induce desired behavior. Tools can be used for good or bad
43 purposes. A society that is oriented toward inducing genuinely
44 desirable behavior in its membersfaces a difpcult task, since we
45 humansare disposedto exhibit all sorts of behavior, good, bad, and
46 ugly. Shame,humiliation, and disgustare powerful motivators, and
47 can be harnessedo good purposes.A societythat strivesto be just
48 cannot afford to dispensewith powerful tools that can help get the
49 job done.In this essaythe phrasethe decent society denotesa society
50 that is at leastminimally or tolerably just, and it is an open question,
51 not settledby debnition, whetheror not the institutions of the decent
52 society humiliate anyone.
53 To focus on the concernsof this essay,l shall help myselfto a
54 particular substantiveaccount of justice. The accountis a cousin of
55 John Stuart Mill’s perfectionist utilitarianism.® This doctrine is a
56 version of maximizing consequentialism.Institutions and practices
57 should be set, and individual actions chosen,to maximize moral
58 value. Moral value is constituted entirely by beneptsto individual
59 human persons (and other animals, for simplicity | leave aside
60 complications that arise in balancing the interests of humans and
61 other animals). The moral value of obtaining a benebt(avoiding a
62 loss)for as personis (1) greater, the larger the well-being gain that
63 accruesto the person, (2) greater, the worse in absolute terms the
64 persons lifetime well-being would be, absent this benebt, and (3)
65 greater, the lessthe person is responsiblein virtue of her morally
66 innocent exerciseof voluntary choicefor beingin the predicamentof
67 facing low lifetime well-being (or greater, the more the person is
68 responsiblein virtue of her morally innocent exerciseof voluntary
69 choice for being in the desirable position of facing high lifetime
2 See Avishai Margalit, The Decent Society (Cambridge: Harvard University
Press,1996).1 disagreewith the author’s normative conclusionsbut am indebted to
his excellentanalyses.
8 John Stuart Mill, Utilitarianism, in Collected Works, Volume 10, J. M. Robson
(ed.), (Toronto: University of Toronto Press,1977).
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70 well-being). This form of consequentialisn deviatesfrom utilitarian-
71 ism by catering to responsibility as intrinsically morally important
72 and by giving priority to achieving gains for people, the worse 0!
73 theywould otherwisebe* Well-beingis understoodin perfectionistor
74 objective-listterms. A persoris life goesbetter for her, the more it is
75 the casethat her life contains the entries on a full list of the
76 attainmentsthat are genuinelyvaluable. In broad termsthe itemson
77 the list, we suppose,are friendship and love, successfulfamily ties,
78 cultural, scientibc,and athletic achievementpleasureand the absence
79 of pain, meaningful work, and systematicknowledge.
80 Most of what | want to sayasto why the institutions and practices
81 of a decentsocietywill utilize shame,stigma, and disgustwill not be
82 hostageto the plausibility of the particular doctrine of justicel invoke.
83 Insteadwhat is at work is a genericconsequentialisnt. By bringing it
84 about that membersof societyare fearful of being shamedand averse
85 to stigma and disgust, and by attaching thesesentimentsto appro-
86 priate social standards,the society producesjust consequenceso a
87 (greaterextentthan would otherwisebe possible.The relevantpoint is
88 simply that a societythat seeksa reasonabldevelof conformity to the
89 standardsit reveresshould not work with one hand tied behind its
90 back by eschewingthe useof powerful human motivations.
91 The particular egalitarian and perfectionist doctrine as to what
92 constitutesgood consequenceshat | yoke to genericconsequential-
93 ism doesbear on the plausibility of the claim that the outcomesthat
94 will be valued will under modern circumstancespt our considered
95 convictions about what policies and actions are morally acceptable.
96 This essaybriel3y sketchessome usesfor shame, disgust, and
97 stigma in the decent society. | then consider an opposed view
98 articulated in recentimportant work by Martha Nussbaum®
99 1. SHAME AND THE EGALITARIAN ETHOS
100 Shamein the decentsocietyservesasa mechanismof enforcementof
101 legal norms and also of informal social norms. Take the latter brst.
102 Discussionof the former is postponedto Section5.
4 On prioritarianism, see Derek Parbt, Equality or Priority? (Department of
Philosophy: University of Kansas, 1995).
5 For a qualibcation of this claim seethe text linked to footnote 17.
6 Martha C. Nussbaum, Hiding From Humanity: Disgust, Shame, and the Law
(Princeton: Princeton University Press,2004).
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103 Considerthe egalitarian ethosthat G. A. Cohenhasarguedshould
104 be internalized by the members of a Rawlsian just society (one
105 committedto thedifferenceprinciple) and shouldguideeachindividual
106 memberin the conductof herlife, especiallyher economicactivity. ” An
107 egalitarian ethos is a social norm that prizes social equality and
108 restrains already better o! members of society from using their
109 personaladvantagesasleverageto maximal personaladvantagewhen
110 doing so is costly to worse o! membersof society. For example,
111 supposethat Janeis a medical doctor and that practicing her chosen
112 specialtyfull-time is agreeableto her and more economically produc-
113 tivethan anything elseshemight do. Janéscurrentsalaryis high, but in
114 concertwith other physiciansshecould bargainto increaséhersalaryto
115 triple its presentamount. In a society with ‘a functioning egalitarian
116 ethos, the Janesof the world are inhibited from holding out for the
117 higher salary by social pressurethat peoplein her social circle would
118 apply to herby way of disapprovalif shebehavesconomicallyin ways
119 thatlook greedy,andalsoby aninnerfeelingthat greedisinappropriate
120 andgreedybehaviorunseemly.Sincethe Rawlsiandilerence principle
121 isanextremeversionof the prioritarian doctrine, we can supposethat
122 prioritarian justice will prize an egalitarian ethos of the sort Cohen
123 claimsthe Rawlsian should embrace.
124 An individual’s net social productivity dependson the type of job
125 sheperformsin giveneconomiccircumstancesaswell ason how hard
126 and effectively sheworks at her actual job and on her pay and other
127 benebtsderived from the job. To advancethe prioritarian aim, an
128 egalitarian ethos must direct the individual toward occupations in
129 which she can do the most good over the long run. A talented
130 engineerwho chooseghe careerof poet and works hard at versifying
131 without demandinghigh pay might be making only a marginal social
132 contribution whereasif shewere an engineerher social contribution
133 would be enormous.Sowe should conceiveof the egalitarian ethosas
134 including a componentthat urgesthe individual to chooseher career
135 with an eyeto the good shecan do for humanity in that career.The
136 ethosalsoincludesthe norm that talented and well off peopleshould
137 not bargain aggressivelyin the market by holding out for the
138 maximum pay and benebtsthey can leverage their bargaining
139 advantagesto obtain. So construed, the norm inBuencespeoples
7 G. A. Cohen, If You're an Egalitarian, How Come You’re So Rich? (Cambridge:
Harvard University Press,2000),chapters8 and 9. The Rawlsian principles of justice
are elaborated in John Rawls, 4 Theory of Justice, Revised Edition (Cambridge:
Harvard University Press,1999).
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140 behavior when competition is imperfect and they have bargaining
141 power, and alsoinBuenceghe desiresthat shapetheir market choices
142 and henceaffects the equilibrium outcome when markets are fully
143 competitive. The egalitarian ethos might broadly be describedas a
144 disposition against greedy self-seeking.This disposition pressesthe
145 individual toward nongreedybehavior and towards acts that punish
146 perceivedexcessivagreedin others®
147 | envisagesocial norms such as the egalitarian ethos as being
148 instilled mainly through educationand socializationreinforced by the
149 exemplary behavior of signibcant others and by gossip and other
150 informal mechanismsof social sanction. The states role involves
151 education and socialization and sometimes more. Although the
152 causalprocessedy which social horms are introduced and sustained
153 are not well understood, | assumeit is possible sometimesto some
154 degreefor deliberateconcertedhuman action to changesocialnorms.
155 In the U.S., there is now a reasonably effective social norm that
156 dictatesthat backpackersand hikers in wildernessareasshould pack
157 out their trash. Forty yearsago, no suchnorm wasoperative. In this
158 case,the setting of rulesin government-mantained backwoodsareas
159 helped to trigger the widespread internalization of the associated
160 norm. In other casesrecognizedleaders can start the processby
161 which a social norm develops.
162 Notice that social norms are coarse-grainedinstruments. Their
163 operation introduces inequities and anomalies. The burdens of
164 sustaining social norms fall disproportionately on the conscientious,
165 who are more likely than others to engagein the costly behavior of
166 sanctioning offenders.Moreover, a major enforcementmechanismof
167 asocialnorm isthe internal pangof conscienceand the conscientious
168 are more strongly disposed than others to feel these pangs on
169 appropriate occasions.The enforcementof aninformal norm is bound
170 to be sporadic and uneven;equally bad violations of the norm will
171 attract unequal penalties.A prioritarian consequentialistis troubled
8 J. S.Mill, On Liberty, in Collected Works, Volume 18, J. M. Robson, (ed.),
(Toronto: University of Toronto Press,1977), Chapter 4, Paragraph 17, J. S. Mill
emphasizegossible negative consequence®f the prevalencein society of an egali-
tarian ethossomewhatlike the one | am describing.He recoils from the socialnorm
and declaresit hostile to individual liberty. He hasa point, but it is not dispositive of
the issue.We are dealingwith the distribution of real freedom acrosspeopleand not
simply with its maximization. | note that a prioritarian will resolvetradeo! issues
such as the one that here exercisesMill and reach results that diler from those
straight utilitarian calculation would recommend.
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172 by theseinequities,but only to a point: the questionis alwayswhether
173 feasible changesand modulations of existing effective social norms
174 would improve the degreeto which the prioritarian aim is attained.
175 A critical readermight wonder what this discussionhasto do with
176 the usesfor shameand stigma in the just society. Social norms are
177 sustainedby peoplés dispositionsto compliance,but perhapswe can
178 instill this disposition without engaging shame. In response, we
179 should brst clarify the notion of shame. Gabriele Taylor notes that
180 the personfeelingshameOOthinksf himself asbeingseenthrough the
181 eyesof another.83CThis audiencemight be actual or imagined. The
182 person feeling shameregards himself as being judged negatively by
183 this audience according to some standard of value that is either
184 acceptedby the personfeeling shameor at any rate acceptedin the
185 relevant community.'® Being perceivedby others as failing to meet
186 this standard, on€’s social standing is threatened or lowered. The
187 standard of value that one fails to meetneednot be a rule that on€e's
188 conduct Routs. Various features of one€’s person such as physical
189 appearancemay fall below the standard. In a slogan, this account of
190 shameholds that OOShani®the emotion that a person experiences
191 when shebelievesthat shehasbeendisgracedin the eyesof persons
192 whom sherespects.&0

 Gabriele Taylor, Pride, Shame, and Guilt (Oxford: Oxford University Press,
1985),p. 57.

10 Taylor qualibesher account. According to her, an audience real or imagined, is
not required for shame.What is required is a shift in the point of view of the person
who experienceshame.An aspectof oneselfthat had passedwithout notice is then
regarded from a detachedcritical perspective,with which one identibes.One then
believesoneselfto be OOdefectiand degradedO@aylor, Pride, Shame, and Guilt,
p. 66). The detachedcritical perspectivecan appearat a higher-order viewpoint. An
individual might imagine peopleapplauding what sheis doing, note that thesepeople
are approving what should arousecondemnation or contempt, and then experience
shame.One asit wereimaginesa critic regarding with disapproval the inappropriate
praising and identipeswith the criticism of oneself.Bernard Williams deniesthat the
identibcation with a critical standpoint hasto be aningredientin shame.He suggests
that shamecan be occasionedby the awarenesf an actual or imagined gazeon the
agentthat is perceivedto put the agentat a disadvantageor involve a lossof power
[See Bernard Williams, Shame and Necessity (Berkeley: University of California
Press,1993), pp. 220D221].

1 Dan M. Kahan, OOWhabo Alternative Sanctions Mean?O®niversity of
Chicago Law Review 63 (1996), pp. 591D653Again, the issuediscussedn the pre-
vious footnote arises.One might hold that to experienceshame,it is not necessary
that one respectthe personsin whoseeyesone is disgraced.One might instead fear
them, or supposethat their negative appraisal of oneselfwill be widely shared.
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193 At somepoint in my childhood, our family car wasan old Buick
194 that ran poorly. Lacking ready cash,my father hung onto the car. On
195 family outings, whenthe car halted at a stop sign, it would stall, and
196 my brother and | would hunker down low in the back seatto keep
197 from beingseenby friends and acquaintances! wasacutely ashamed
198 to be a child of parents who had to pinch penniesand could not
199 afford to replacein a timely mannera car in obvious bad repair.
200 | recount this story to make two points about shameand stigma
201 (detectable marks of shame).One is that although shame always
202 involvesa lossof standingin a social hierarchy, theselossescan vary
203 in signiPcanceand somecan betrivial, asin this exampleof ordinary
204 shame.Being shamed,one doesnot always suffer a threat to on€’s
205 membershipin the human community or basichuman dignity. Even
206 whenlossof social standing generatessignibcantreal costs,aswhen
207 others becomelesswilling to acceptone as a partner in mutually
208 probtable enterprises,these costs need not approach the level of
209 consignmentto subhuman status. Some shaming is horribc. Recall
210 the examplesof mobstaunting black men about to be lynchedin the
211 U.S. South, or concentration camp guards torturing despised
212 inmates. But ordinary shamingis not horribc.
213 The second point to notice about the example is that what is
214 morally untoward in the caseis the badnessof the snobbish social
215 standard to which shame is here harnessed.If what had really
216 occurred is that some of my family members had behaved with
217 incivility toward peopleviewedassocialinferiors and | had cringedin
218 shame, my responsewould have been appropriate. It would have
219 beengood if my parentscould have weanedme away from my social
220 snobbery (they did in fact rebuke me), but it would have been
221 misguidedfor them to havefocusedon the disposition to experience
222 shameasitself undesirable.lt is good to be disposedto be ashamed
223 Dby perceivingin oneselftraits that are genuinely shameful.
224 The disposition to feel shame can be utilized to induce desired
225 behaviorin oneselfor others. One might still regard shameasinferior
226 to other negativesocial emotions for this purpose. For example,for
227 all that | have claimed so far, it might be the casethat guilt always
228 trumps shamein the senseof being a better tool for encouraging
229 peopleto behaveaswe think they ought to behave.
230 If we think of guilt asfocusing on the commissionof an act that
231 violates a rule or law, we can seeshameas focusing on traits or the
232 entire person. Shamealso can be triggered by aspectsof oneselfnot
233 within on€s power to control; herealso there may be a contrast with
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234 guilt. Guilt is also thought to lead the person feeling guilt to focus
235 attention on the victims of the wrongful actsdone rather than on the
236 nature of the selfthat has done theseacts.
237 But nothing so far suggestghere is anything untoward or suspect
238 about training people in the decentsociety to experienceshameas
239 well as or instead of guilt when there is failure to comply with
240 important and justipPed social norms. Failing to conform to the
241 egalitarian ethos, the appropriate reproach may be, OOhowould |
242 have allowed myself to becomesuch a greedy and selbshpersonO0
243 rather than Bor in addition to POOwhan evil deedl havedone.OGne
244 should alsonote that the victims of a socialnorm violation might bea
245 diffuse group none of whom is signibcantly harmed, so focus on
246 OOwhathave done to thesevictimsO@ay be lessmotivating toward
247 compliancethan OOwhat low-grade individual | have shown myself
248 to be.O@lso, shame at aspectsof oneself beyond one’s power to
249 control can play a useful role in inducing compliance with justiped
250 socialnorms. Suchshamemight lead one to redouble on€e’s efforts to
251 do betterin other areasof socialllife whereon€'s performancecan be
252 improved by voluntary effort. Perceivingor knowing about the sad
253 fate of another personwrithing in shamefor faults that she cannot
254 voluntarily control caninduce oneto avert a similar fate for oneself
255 or thoseone caresabout. In theseand other ways reproach directed
256 at what is beyond on€’s power to control canimprove the future for
257 self and others. Shame can be an effective instrument to induce
258 compliance with social norms and standards, and if the norms and
259 standards are morally justiped, the imposition of shame can be
260 morally justiPedall things considered.
261 The threat of hard determinism generatesan additional reasonto
262 favor the use of shameto induce conformity to requirements of
263 justice. On someviews, feeling bad about what one has done cannot
264 qualify as guilt unlessone believesone was free not to choosethe
265 doing of the act that elicits guilt. Moreover, according to hard
266 determinism,all human choicesare causedevents,and no oneis ever
267 freeto chooseanything other than what is actually chosen.Given full
268 disclosure of relevant facts, no one could ever rationally hold the
269 Dbelief that one was free to choosethat is a necessaryconstituent of
270 guilt. 1 can feel appalled at my own morally wrong behavior, but
271 must acknowledgethat | wasnot freeto do otherwise,so cannot feel
272 guilty at what | have done.
273 But shameis not limited by any suchfree-to-chooserequirement. |
274 can rationally feel deeply ashamedthat | have done signibcantly
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275 morally wrong acts, given full disclosureof relevant factsin a world
276 in which all human choicesare causedeventsand | was not free to
277 have done otherwise than the vicious acts | actually performed. If
278 societyseekdo train its membersto experienceonly emotionsit is not
279 irrational to feel, societyrefrains from seekingto bring it about that
280 its membersare disposedto feel guilt in responseto their misdeeds,
281 givenhard determinism(To clarify: | am not herearguing in favor of
282 hard determinism, merely noting that if it is true, that provides
283 another reasonto endorsethe useof shamingmechanismsto induce
284 desirablebehavior).
285 I do not claim that a just societyeschewshe useof irrational guilt
286 to induce conformity to moral requirements. It can be rational to
287 induce people to experienceirrational guilt, since doing so can
288 increasethe extentto which justiceis fulblled. But other things being
289 equal, it is better to achieveconformity to justice requirements by
290 meansthat do not bring it about that peopleare avoidably irrational.
291 It is better, other things being equal, that people experienceonly
292 emotions that make senserather than emotions that well-informed
293 rational personswould neverfeel. The just societyshould then prefer
294 to useshamerather than guilt asa meansof inducing conformity to
295 justibedrules, in a world in which human choicesare causedevents
296 and no soft determinist strategy for rescuingmoral responsibility in
297 this predicamentcan succeed.
298 For another example of a plausible norm that might be
299 appropriately enforced as a social norm without being enforced by
300 the law, consider Bad Samaritanism’? A Bad Samaritan refrains
301 from providing emergencyaid to victims in distresswhen he can
302 render lifesaving or health-savingaid at low cost and small risk to
303 himself. Perhapssometypes of Bad Samaritanism should be legally
304 prohibited; perhapsthis would not be wise.Inducing compliancewith
305 a norm of Minimally Decent Samaritanismthrough informal social
306 norm pressuremight be the most elective policy. Again, the bad
307 feelingabout oneselfinduced by failure to comply with a socialnorm
308 against Bad Samaritanism might appropriately focus on the bad
309 traits that have becomeentwinedin on€’s personality rather than on
310 the specibcact that triggers social disapproval. The remorseful
311 attempt to alter thesetraits might do good in a variety of ways not
12 Nussbaum discussesa proposal by Amitai Etzioni to deal with Bad Samari-
tanism by a social norm rather than criminal law requirementin Nussbaum, Hiding
From Humanity, pp. 245D246Sheis unsympatheticto the idea, but mainly Pndsit
too sketchyand incomplete to be assessable.
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312 directly connectedto Bad Samaritanismat all (supposeone realizesit
313 is extremely unlikely that one will ever face an emergencyrescue
314 situation again in one€’s life but that the bad traits revealedby on€’s
315 behavior on this occasioncan be correctedwith signibPcantimprove-
316 mentin on€’s behavior towards other people generally).
317 2. SHAaME AND Discust REACTIONS AND CRIMINAL  PROHIBITION
318 In her fascinating book Hiding from Humanity: Shame, Disgust, and
319 the Law, Martha Nussbaumolers many insights about the relation-
320 ship between emotion and law.*® Her central thesis, however, is
321 puzzling. She concentrateson two roles that emotions can play in
322 shaping law. Emotions can OObguie the justibcation for making
323 certain sorts of actslegal,0énd can also serveas mitigating factors
324 when presentin the mind of an agentwho has committed an act the
325 law forbids. With respectto thesetwo roles, she singlesout shame
326 and disgust for special suspicion. OOMygeneral thesis will be that
327 shameand disgustare dilerent from angerand fear, in the sensethat
328 they are especially likely to be normatively distorted, and thus
329 unreliable as guidesto public practice, becauseof featuresof their
330 specibcinternal structure,0Ghe writes. Disgust, unlike anger, is
331 typically unreasonableso disgustOOshoufteverbe the primary basis
332 for rendering an act criminal, and should not play either an
333 aggravating or mitigating role in the criminal law whereit currently
334 doesso.G6She connectsthis thesiswith an account of the political
335 philosophy of liberalism and with opposition to Patrick Devlin’s
336 OOlegahoralisticO@laim that the fact that a type of conduct is
337 regarded with revulsion and disgust by the ordinary member of
338 society is good evidencethat the type of conduct should be legally
339 forbidden.*® The story about shameis more complex, but broadly
340 similar. Shame can be reasonable and dispositions to experience
341 shame can do good. But following psychoanalytic theorizing she
342 identibesa type of shame,OOprimitivehame,&iBat we all experience
13 In particular, | applaud her suggestionsabout how it would be desirable for
modern societiesto follow the lead of Walt Whitman and liberate its membersfrom
disabling shameregarding sexuality and the human body.
14 Nussbaum, Hiding From Humanity. The brstquote in this paragraphis at p. 7,
the secondat p. 13, the third at p. 14.
15 geePatrick Devlin, The Enforcement of Morals (Oxford: Oxford University
Press,1965).
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343 andthat is pathological in its elects and that tendsto arisewhenever
344 shameis experiencedand that is hard to disentanglefrom benign
345 shame.Hence OOsharnzlikely to be normatively unreliable in public
346 life.O®oreover, OOkberal society has particular reasonsto inhibit
347 shameand to protect its citizensfrom shaming.8®
348 What is puzzling here is the attempt to distinguish types of
349 emotion as reliable and unreliable and to supposethat shameand
350 disgustshould be preventedfrom shapingthe content of legal rules
351 and the criminal justice systemwhereasother emotions are bt to play
352 thisrole.
353 | hold no brief for the claim that the mere fact that a person or
354 even a great many personsin a society bnd a type of conduct
355 repulsive, disgusting, or shameful is reason to enforce a legal
356 prohibition againstsuchconduct. Behavior can be regardedby many
357 people as repulsive, disgusting, or shameful without being in the
358 slightestdegreewrongfully harmful to othersor violating their moral
359 rights or failing to show them the due regard and concernthat each
360 memberof societyshould show everyother member.But by the very
361 sametoken the merefact that a greatmany personsin a societyfear a
362 certain type of conduct or becameangry or indignant when the
363 conduct is directed at them or occursin their vicinity is by itself no
364 reasonto enforcea legal prohibition againstsuchconduct. Conduct
365 that elicits fear and anger and indignation can still be perfectly
366 morally innocent conduct that ought to be protected by law. The fact
367 that a certain type of conduct tendsto elicit any adverseemotional
368 responseis in and of itself not a ground for criminal prohibition. So
369 Nussbaunis attempt to singleout the emotions of shameand disgust
370 as unreliable indicators as to where the boundary betweenlegally
371 protected and legally prohibited behavior should be drawn is
372 puzzling.
373 Of course,the emotional reactions of a morally well-trained and
374 virtuous person will tend to be responsiveto whether conduct by
375 others is innocent or morally wrongful and if wrongful, to what
376 degree.Theseresponsewill berelevantto, though not dispositive of,
377 the issue,whether conduct of this sort should be criminalized. But
378 this holds of the virtuous persoris shameand disgustreactionsjust as
379 it holds of her disposition to feel anger, love, horror, and other
380 emotional states.
16 Nussbaum, Hiding From Humanity, p. 15.
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381 Much the sameholds true of the issue,what emotional factors, if
382 any, should serveasmitigating or aggravatingthe severityof a given
383 criminal offense.Supposeit is the casethat many peoplein a given
384 societyhavea visceraldisposition to reactwith disgustand revulsion
385 to the idea of men having sexwith men, or would be ashamedto
386 think of themselvesparticipating in gay sexual activity. | entirely
387 agree with Nussbaum that such reactions of disgust and shame
388 should not be exculpatory if what is at issueis a murder carried out in
389 retaliation againstone who has made a homosexualsexualadvance
390 or carried out against people engagedin same-sexsexualactivity in
391 the vicinity of the perpetrator. But the grounds for this judgment do
392 not stem from a conviction that shame and disgust are generally
393 unreliable emotionsprone to distortion. The fact that a man becomes
394 angry and indignant when he receivesan offer to engagein sexwith
395 another man should not be exculpatory if he proceedsto assault,
396 maim, or kill the person who has tendered the offensive offer.
397 Nothing particular about the emotions of shameand disgust drives
398 this judgmentbthat being subjectto unwanted homosexualadvances
399 doesnot evenslightly excusea murder in retaliation.
400 3. SHAME AND DiscusT As TooLs oF SociaL CoNTROL
401 Nussbaum considersanother possiblerole for shameand disgustin
402 thelaw and social policy. Society might employ shameand disgustas
403 tools of social control. Let us supposethe decentsociety hasarrived
404 at alist of various typesof conductthat should be subjectto criminal
405 prohibition, or render one liable to tort liability, or that should not
406 trigger a responseby the legal systembut that should causeone to
407 incur informal social sanctionslinked to violations of social norms.
408 We have legal and social norms specifying that we ought to refrain
409 from certain sorts of conduct. Besidesexternal sanctionssuchasthe
410 gallows and prison bars and Pnes attaching to some forms of
411 conduct, a decentsociety will setin place psychologicalmechanisms
412 that will induce complianceby membersof societyto these(justiped,
413 we are assuming) norms. One mechanismis conscience.We train
414 children to accept the norms and treat them as normative in
415 regulating their own conduct. Acceptanceof norms includesbecom-
416 ing disposedto feel guilty if one transgresseshem and becoming
417 disposedto react adverselyto others who transgressin ways that
418 imposecostson them, informal punishmentfor transgression.
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419 So perhapsthe personwith a well-trained consciencein a decent
420 society who has embraced the right norms will be disposed to
421 experienceshameif she violates the norms herself and to respond
422 to otherswho violate the normsin waysthat are likely to leadthemto
423 experienceshameat beingthe sorts of personstheir violations reveal
424 them to be. Moreover, perhaps the person with a well-trained
425 consciencean a decentsocietywho hasembracedthe right norms will
426 bedisposedto bnd at leastsomeegregiousviolations of fundamental
427 norms disgusting whether committed by self or others.
428 Nussbaumarguesagainstthe view that shameand disgustwould
429 beenlistedin the serviceof legal and social norm enforcementin the
430 decentsocietyasjust described.Shetendsto concentrateon a further
431 possibility, namely, that a society might adjust its criminal justice
432 systemso that somecriminal punishmerts are explicitly designedto
433 be punishmentsthat shameand humiliate the offender. Should we
434 revert to the Puritan practice of placing offendersin the stocks and
435 inviting the community to disparagethem?Nussbaumarguesthat we
436 should not do so.
437 Let us brst examine the broader issue. One might hold that a
438 liberal should seekto design the criminal justice system and the
439 educational and socialization programs that support it so that only
440 the emotions of guilt and indignation, attaching to particular
441 wrongful acts, rather than shame, tainting the entire person and
442 her senseof basicmoral worth, are brought to bear when peopleare
443 facedwith actual or prospectiveviolations of law. Hate the sin but
444 love the sinner is a motto for a decentsociety, surely for a decent
445 societythat strivesto satisfy liberal and egalitarian principles. Soone
446 might hold.
447 But shameand humiliation neednot brand offenders as perma-
448 nently defectivepeople. Supposethat in a wave of nostalgia for the
449 racist bad old days of the U.S. | participate with othersin lynching
450 some black men in order to terrify the black community. | am
451 convicted of murder and other felonies and given an appropriately
452 severeprison sentence.The criminal justice system, speaking on
453 behalf of society, condemnsmy conduct in convicting me of these
454 heinouscrimes.It seemsto me that in thesecircumstancesthe very
455 act of convicting an individual for this sort of crime expresses
456 condemnation and seeksto shame the condemned person. The
457 severityof the punishmentthat is appropriate dependsnot just on the
458 quality of the particular act committed but on the character and
459 quality of personrevealedin the act, asregistered,for example,in the
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460 judgmentthat the condemnedpersonis a dangerto societyand likely
461 to act in ways that seriously trample on the fundamental rights of
462 other personsif left free on the streets.The condemnationthat society
463 aims at the individual and which the condemnedindividual should
464 internalize attachesto the characterof the personand not merely to
465 the wrongnessof the individual act. The decentsociety by convicting
466 me of such a heinous crime condemnsmy character and seeksto
467 induce me to experienceshame.This is true in virtue of the general
468 featuresof the systemof criminal law. It would remain true evenif
469 society eschewedthe aim of crafting punishments deliberately to
470 make them shamingand humiliating (this raisesthe narrow issuewe
471 havesetasidefor now).
472 A societythat condemnsthe personand not just the act the person
473 hascommitted neednot be engagedin a processthat brands anyone
474 as necessarilypermanently and irredeemably bad and beyond the
475 moral pale. The messageOOYouwshould be deeply ashamed for
476 allowing yourselfto becomethe sort of personwho could commit this
477 heinous act and so posesa danger to the communityOGs fully
478 compatible with the messageOOourriminal justice systemwill do
479 what it canto enlistyour cooperationin rehabilitating your character
480 and punishing you in sucha way that you emergefrom punishmert
481 more brmly disposedto virtue and away from vice than you are
482 now.00
483 Nonethelesswe should admit that the spoiled identity that is a
484 consequenceof being convicted of a serious crime (unless under
485 special circumstancesthat render the act morally justipable or
486 arguably justipable) will not always be bxed despite efforts at
487 rehabilitation and in somecaseswill predictably not be bxable.If the
488 stateconvicts an accusedpersonof a capital offenseand imposesthe
489 death penalty for this crime, the messageconveyedto the convicted
490 offender canhardly be OOWetend to rehabilitate you and reintegrate
491 you into society.O®here is a genuine difference of principle here
492 betweenthe consequentialistliberal and Nussbaum,if | am reading
493 her position correctly. She suggeststhat there is a line that society
494 absolutely must not cross. A just society treats all its citizens with
495 respectfor their dignity and worth. This requiresamong other things
496 that societyshould conbneits criminal punishmert practicesto those
497 that leavethe senseof dignity of all punishedindividuals intact. The
498 just society does not through the agencyof the state act toward a
499 person,no matter what bad acts she may have done, in a way that
500 conveysthe messagdhat sheis a being of lesserbasic human worth
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501 than others. A just society does not engagein criminal justice
502 practicesthat humiliate anyone convicted of an offense.
503 Here a claribcation is necessary: The disagreement between
504 Nussbaum and her critic need not involve the issueof consequen-
505 tialism versus nonconsequatialism. The issueis really absolutism
506 versus nonabsolutism!’ Suppose you are a nonconsequaetialist
507 intuitionist of the W. D. Ross variety.*® You believe that people
508 oughtto keeptheir promises,tell the truth, and soon sometimeseven
509 when fulblling those duties does not bring about the best conse-
510 quencesobtainable in the circumstances Supposeyou acceptOODAN
511 inRict shameand humiliation on anyoneO&3onemoral duty or prima
512 facie obligation. However, if you also accepta signibcantduty of
513 benebcenceand allow that no duty is absolutely binding in all
514 circumstancesall things considered,you acceptthat sometimeswhen
515 the consequence®f not inRicting shameand humiliation would be
516 su"ciently drastic, you morally ought all things consideredto do the
517 inBicting. Nussbaumis opposedto the Rossian intuitionist position
518 just described as well as to the consequentidist, since either is
519 unwilling to saythat the decentsocietyrefrains from inf3icting shame
520 and humiliation on any person come what may.
521 Another reasonfor acceptingthat consequentialismversusnon-
522 consequentialismis not exactly the right framework for understand-
523 ing Nussbaunis position and the objections to it starts with the
524 observationthat one could be a consequentialistand virtually agree
525 with Nussbaum that the state should never ever inBict shameand
526 humiliation on any person.One would take this line if one held that
527 the harm of being shamedand humiliated is lexically worsethan any
528 other harms there are. Hence the policy that brings about best
529 consequencesvould on this view neverinvolve in3icting shameand
530 humiliation on any personexceptin the exceptionalcasein which an
531 agentfacesa decision problem in which any act she might choose
532 including doing nothing would result in the inBiction of shameand
17 _An absolutist moral rule prescribesan exceptionlessagent-relative duty. An
absoluterule againstlying prescribesthat one ought neverto lie, period. Sucha rule
holds unconditionally. According to a weakerconstrual of absolutism, an absolutist
rule prescribesan agent-relativeduty to which one ought alwaysto comply whatever
the consequenceqAn absolutistwho holds that, for example,one ought neverto kill
the innocent, whateverthe consequencedyut who allows that it would be right to kill
the innocent if God commandedsuch an act, would be an absolutist in the weaker
sense.
18 V\3 D. Ross, The Right and The Good (Oxford: Oxford University Press,1930).
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533 humiliation on someone.In that caseone should do whateverresults
534 in leastinBiction of shameand humiliation no matter what other evils
535 are attachedto that shame-and-humiliation-minimizing option. The
536 problem with the consequentialist position as describedis that it
537 drastically inf3ates the badness of the inRiction of shame and
538 humiliation on a person by comparison with all of the other bads
539 and evils that actions might bring about or allow.
540 The inBiction of stigma by criminal punishment is done by the
541 state, not merely allowed to occur. Hence a nonconsequentidist
542 morality that is responsiveto the distinction between doing and
543 allowing might hold that in a just societythe statemay properly allow
544  stigma-imposingsocial processe$o occur in private life that it would
545 bewrong for the stateto perpetrateitself. A further issueconcernsthe
546 permissibility of the intention that is attributed to the state (or to
547 individual voterswhosewill establishesstate policy). Somemay hold
548 that it is sometimespermissibleto be involved in bringing about a
549 stateof affairs asa foreseenbut unintended consequencef what one
550 doesor allows when it would be wrong to bring about that same
551 effect as intended. One might then stake out a position between
552 Nussbaunis version of Rawlsian liberalism and consequentidist
553 liberalism. This nonconsequentialét doctrine holds that it is always
554 wrong for the stateto intend to bring it about that any personloses
555 human dignity and self-respectBut it may be acceptablefor the state
556 to condemn a person who has been found guilty of a crime and
557 impose criminal punishment even though it is a foreseen but
558 unintended consequencehat the individual will suffer lossof dignity
559 and self-respect.
560 It may be that Nussbaum herself is an adherent of what | am
561 calling the midway position. She stresseghe symbolic meaning of
562 stateaction, the messagehat a given stateaction conveys.Shemight
563 hold that the state must neveract in a way that conveysthe message,
564 or would be interpreted by a reasonableperson as conveying the
565 messagethat a particular individual is not a full human person of
566 dignity and worth. It would be compatible with this position to allow
567 that the state might justiPably imposethe condemnation of criminal
568 punishmenton a personin a way that as a foreseenbut unintended
569 consequencewill causethe person herself or other membersof her
570 community subjectivelyto ceaseo regard her asa full human person
571 of dignity and worth.
572 Nussbaum stressesher commitment to a Rawlsian political
573 liberalism, which tells us to refrain from using state power in ways
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574 that could berejectedby reasonablepeople!® A Rawlsian just society
575 acknowledgesthat reasonable citizens in a modern society that

576 protects civil liberties will adhereto a wide variety of confRicting

577 comprehensiveconceptiors of the good and the right. The Rawlsian

578 just society does not impose on people in ways that are only

579 justipable from the perspective of some particular comprehensive
580 conceptions,which somecitizenswill reasonablyreject.

581 What follows from this? Sofar as| can see ,whetheroneis for or

582 againstRawlsian political liberalism asjust describedis irrelevant to

583 the issue,whether one should be for or against using the criminal

584 justice apparatus to heap shameand stigma on those convicted of

585 serious crimes, or whether one should be for or against training

586 citizensto be disposedto feel deeply ashamedif they commit serious
587 (immoral) crimes and to regard with some aversion others who

588 perpetrate such crimes. Acceptanceof the Rawlsian legitimacy ideal
589 commits one not to usestate power to advancecontroversial norms,

590 thosereasonablepeoplecanreject. This commitment leavesit entirely
591 openwhetherthe impositions on peopleusing state power to promote

592 uncontroversial norms should or should not useshame(and disgust)
593 ashelpsto enforcement.

594 Nussbaumlinks Rawlsian political liberalism to another nexusof

595 ideas centeredaround an Immanuel Kant versus Mill theme. The
596 dignity of the person, equal respect for each individual, the
597 inviolability of the person, and the imperative of treating each
598 person as an end are invoked to support a political stance that

599 prohibits establishinginstitutions that shameor humiliate anyone?°
600 Section6 of this essaycommentson this theme.

601 Let usrevisit the assumptionbalready queriedin this essaybthat

602 adecentsocietyin moderntimescanoperatea criminal justice system
603 that entirely eschewsshaming. This assumption may be false.
604 Supposeone is convicted of a felony, and it is agreedthe felony in

605 this caseis a seriousviolation of the moral rights of other people.|

19 John Rawls, Political Liberalism, Second edition (New York: Columbia
University Press,1996).

29 Thomas E. Hill, Jr. interprets Kant’s humanity formula as absolutely forbid-
ding treating people with degrading contempt that deniestheir status as rational
agents. Applied to issuesofAQunishment and the social responseto evildoers, the
doctrine, writes Hill, holds OOthatriminals must be treated with respectas human
beings,not humiliated or manipulated like animalsOSeeThomasE. Hill, Jr., Dignity
and Practical Reason in Kant’s Moral Theory (Ithaca: Cornell University Press,
1992),Essays2, 9, and 10. The quoted passagds at p. 210].
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606 would arguethat a decentsocietytrains its membersto be disposedto
607 feeldeeplyashamedat violating the rights of othersin this way, and
608 the conviction and sentencingin a court of law involves an ofpcial
609 public condemnation of on€’s conduct, which should trigger further
610 shame.The criminal conviction and the imposition of the sentence
611 themselvesconstitute a stigma, a visible mark of reproach. This
612 stigma marks the convicted felon to the end of his days. An
613 appropriate responseon the part of the convictedfelon is guilt at the
614 harm he has done to others and also shameat the person he has
615 become.Thereis conceptualroom hereto arguethat the stateaction
616 might only involve the intention to pronounce guilt and condemnthe
617 behavior and punish the offender for what he has done. The states
618 intention neednot extendto the shameaccompanimentsBut this is a
619 thin distinction, like the one invoked when one notesthat when one
620 needsto usedynamite to force the removal of the body of the person
621 stuck in the only available exit from danger, one intends only the
622 movementof the persoris body and not its shreddingto bits causing
623 her immediate death.
624 Another possibledivide betweenthosewho do and do not regard
625 human dignity as negotiableis the line separatingthose who regard
626 one€'s status as a person of equal basic worth as that possessedy
627 every other person as forfeitable. The commission of s sufbciently
628 heinous crime forfeits some of this dignity status, and sufpcient
629 criminality canforfeit all of it. John Locke suggestghis view whenhe
630 assertsthat a person set on murderous predatory activity towards
631 others may be killed as a wild beast?* Sincevirtually everyonewill
632 allow that somerights suchasrights to liberty of movementmay be
633 forfeited at leastfor a time by commissionof wrongs, the line in the
634 sandis drawn betweenthose who assertand those who deny that
635 some basic rights to dignibPed treatment that bebts the status of
636 rational agentmay not be forfeited. Somemight saythat rights not to
637 besubjectedto crueland unusual punishment,rights not to be grossly
638 insulted and humiliated, rights not to be subjectedto the death
639 penalty, rights not to be deprived of liberty on paternalistic grounds,
640 or somesubsetof theserights are the inalienable birthright of every
641 adult rational agent.

21 John Locke, Second Treatise of Government (Indianapolis: Hackett Publishing,

1980),p. 11 (Section#11). Originally published 1690.
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642 4. PRIMITIVE AND PRODUCTIVE SHAME
643 At somepoints in her argumentsNussbaumassertsthat state action
644 that humiliates citizensin the attempt to achievesomegood end will
645 be counterprodudive.?” A criminal justice system that aims to
646 rehabilitate the criminal and reintegrate her into society will reduce
647 crime more electively than harsh communal condemnation. This is
648 not Nussbaunis only ground for rejecting state shaming. She holds
649 such practicesare wrong in themselves,and alwaysto be avoided,
650 whatever the consequencesThe argument that such practices are
651 anyway counterproductive is an added consideration.
652 This addedconsiderationasNussbhaumdevelopst is of interestin its
653 own right. She draws on neo-Freudian psychological theorizing to
654 investigatethe nature of shame.Shebndsthat infantile narcissismand
655 thestruggleto control it arecrucialin the developmentof theindividual
656 from child to adult. In all of us, eventhe most mature, infantile
657 narcissismalwaysthreatensto overwhelm our view of selfand others
658 and lead to antisocial, self-aggrandizingacts. An infantile senseof
659 power and entitlementis alwaysthreatenedby a dim perceptionthat
660 one is weak and dependent,and this according to Nussbaumiis the
661 origin of primitive shame,awild emotion that is likely to break out of
662 control and trigger harmful stigmatizing and shaming of marginal
663 groupsand outliers and thosewho are seemasnot normal. | confessto
664 empirical doubts about the picture of our mental make-up that
665 Nussbaumpaints in interestingways, but for purposesof this essay,
666 thereis no needto challengeher evidenceLet usacceptfor the sakeof
667 the argument that Nussbaum is right about human psychological
668 developmentand about the permanentdisruptive threat of primitive
669 shame.l still do not seewhy the use of shamingis ruled out as a
670 candidatemethod of socialcontrol. Nussbaumdoesnot seeprimitive
671 shameasall thereis. Shedescribesa constructive form of shamethat
672 has benign usesin social life. So given that infantile narcissismand
673 primitive shame are potent forces threatening the bonds of decent
674 community, why not seeshaming mechanismsin criminal justice as
675 possibleuseful meansof inhibiting infantile narcissismand primitive
676 shame and as encouraging constructive shame in individuals?
677 Nussbaum points to instances in which social-control-by-shame
678 practicesare taken over by peoplemoved by primitive shameand the
679 shamepracticesthenleadto witch hunts, pogroms,lynchings,and the
22 Nussbaum, Hiding From Humanity, pp. 234D237.
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680 like. Thisisasalutarywarning, but sofar asl canseehelessonmight as
681 wellbethat weshouldbecarefulin incorporating shamemechanismsn
682 criminal justicepractices.Thefact that aprojectcanrun amok doesnot
683 showthat undertaking the project is a bad idea.

684 For all that Nussbaum assertson this score, the use of what we
685 might call ordinary shame mechanismsto reinforce social norms
686 might well be likely to decreasenot increasethe incidenceand power
687 of the bad primitive shame. Nussbaunis critics will add that the
688 criminal justice system already routinely deploys shameto deter
689 crime by condemningand thus shamingthose convicted of crimes.
690 Put smply, her claim isthat if in thedecent society wetrain peopleto
691 feelshamewhen they behavewith antisccial selpsiness, thiswill increase
692 their tendency to createand extend and reinforce bad cage hierarchiesin
693 thescaciety. They will bemorelikely to beracist, homophabic, and likely
6% to becontemptuousand insulting to disabledpeople.| doubt that thisis
6% really so. At least, weneed evidence which Nussbaum hasnot supplied,
696 to rendertheclaim initially credble. In theabsence of such evidence, the
697 pro-shameliberal should not bebudged from her postion by conjecure.
698 To clarify Nussbaunmis opposition to the useof shameand stigma
699 asmechanismsof social control, let us look at the OOproductivikind
700 of shameCfat shedistinguishesfrom a OOdangerokd that either
701 is primitive shameor strengthensit.O® Her centerpieceexample of
702 productive instigation of shameis Barbara Ehrenreichs insistence
703 that Americans should feel shame about the stingy treatment we
704 accord to working poor people?* She assertsthat this attempt to
705 trigger shameinvokes morally sound norms. Also, the quality of the
706 shamethat is being triggered is not narcissisticbut rather reinforces
707 OGsenseof common human vulnerability, a senseof the inclusion of
708 all human beingsin the community, and related ideasof interdepen-
709 denceand moral responsibility.0&o far as| can seethis is another
710 way of sayingthis attempt to make people feel shameis done in the
711 serviceof moral norms of which Nussbaumapproves.Sheaddsthat
712 to be unobjectionable, the invitation to experience shame must
713 (besidesbeing in the service of sound norms) be OOnoninsulting,
714 nonhumiliating, and noncoercive. 350 perhapsNussbaunis claim is
715 that coerciveimposition of shamealwaystriggersthe primitive shame

2% Nussbaum, Hiding From Humanity, p. 212.

24 Barbara Ehrenreich, Nickel and Dimed: On (Not) Getting By in America (New
York: Metropolitan Books, 2001); cited after Nussbaum, Hiding From Humanity,
p. 241.

2% Nussbaum, Hiding From Humanity, pp. 213D214.
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716 that we must at all costsdo nothing to encourage.Another position
717 she might hold is that coercive imposition of shaming violates a
718 moral right possessedby eachpersonnot to be so treated.
719 A noncoercive invitation is presumably an appeal to rational
720 faculties: an attempt to argue that one ought to feel shameabout
721 someaspectof oneself.A rhetorical appeal that eschewsattempt at
722 argumentwould then qualify ascoercive.Even more coercivewould
723 besubjectinganindividual to an event,suchasconviction of crime or
724 imprisonment, that is expectedat least to some degreeto induce
725 shamewhateverthe individual’s reasonedresponseto the event.
726 No doubt it is often useful and agreeableto invite rather than
727 coerceshame.But | do not seewhy this is a condition that must be
728 satisbedf shameinducementis to be acceptableall things considered.
729 If professorsare treating their studentsimproperly, theseoffenders
730 may be immune to appealsto rational argument, but vulnerable to
731 rhetorical insult, e.g., having their conduct likened to that of Nazi
732 prison guards. It would be better if the wayward professorswere
733 susceptibleto rational argument, but in the indicated circumstances,
734 the rhetorical insult may be the bestway forward.
735 The samegoesfor the insistenceon an absolute bar againstinsult
736 and humiliation. Evenif Nussbauris speculationis correct that any
737 inducementof shamerunsthe risk of triggering an inRamedantisocial
738 emotion in the shamed (or shaming) person, the risk may still be
739 worth taking. The benepbtsof inducing shamein particular circum-
740 stancesmay outweigh their costsasassessedccordingto the morally
741 beststandardsfor ranking outcomes.
742 Nussbaum presumably intends to appeal not to expectedconse-
743 quencedhut to aright possessedly eachpersonnot to be humiliated.
744 But evengranting the existenceof such a right, we might still hold
745 that it should give way whenthe consequencesf upholding it would
746 be excessivelyad. Also, to be evenremotely plausible, the claimed
747 right would have to be specibedso it protects individuals against
748 insult and humiliation rising above somethreshold of harshnessFor
749 example,Avishai Margalit, who proposesthat a decentsocietyis one
750 whose institutions do not humiliate people and that decencytakes
751 strict lexical priority over moral demands of justice, identibes
752  humiliation with OOtreatingumans as nonhuman,Of@jecting humans
753 from the family of man, and OQadistendedto leadto lack of control
754 or to highlight ones lack of control.O0%® The paradigm case of
26 Margalit, The Decent Society, p. 146.
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755 humiliation as he conceivesit would be Hitlerian prison guards
756 treating Jewishprisonersasif they were animals bt for slaughter.
757 One issuethen is whether there could ever be circumstancesin
758 which impressingon a person that sheis regarded as a nonperson
759 who may be treated as a thing or animal that lacks all rights could
760 ever be justibed. The consequentialistwill of courseinsist that the
761 answerin principle is afbPrmative; this could be justiPed provided the
762 consequencesf refusingto perform suchan act would be worsethan
763 the consequencesf performing it. But it is important to notice that
764 this is not the issuethat is presentedby shaming punishmentsand
765 more broadly by the utilization of shame in criminal justice
766 proceedingsand social norm enforcement. Here the messagecon-
767 veyedis not that the personbeing shamedis a nonpersonwho lacks
768 fundamental human rights and worth. The messages rather that this
769 personis subparin important waysthat should affect her standingin
770 the community, temporally or permanently. OOYoare not a member
771 in good standing of democraticcommunityO® not equivalentto OOyou
772 arenot afull human person.Othe former is an earnedand forfeitable
773 status;the latter, we can agree,is not.
774 5. SHAMING PENALTIES
775 Turn now to Nussbaunis discussionof the inf3iction of shaming
776 penalties on convicted offenders against criminal laws. A shaming
777 penalty is deliberatelycrafted to induce shame(or to heightenshame
778 if all criminal justice convictions are shameinducing to somedegree).
779 A shamingpenalty may involve governmental publicizing of the fact
780 of conviction. Another type of shaming penalty involves enforced
781 public self-reproach A polluting Prm might be required to take out
782 advertisementsin major mediathat apologizefor wrongful actsthat
783 have done damage to the community. Another type of shaming
784 penalty involves being forced to perform acts widely regarded as
785 humiliating such as kneeling down and cleaning public latrines by
786 hand.
787 The attraction of such penaltiesis that if properly designedthey
788 seemto offer the prospectof deliberately inBicting suffering on the
789 convicted offender, deterring him from future offensesand others
790 from doing the same,and accomplishingthesestandard punishment
791 functions at low cost by comparison with alternative feasiblemodes
792 of punishment. Thereis also a suggestionthat well designedshaming
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793 penalties might succeedin deterring crime at lessertotal cost to

794 offendersthan alternative punishments?’

795 Nussbaum proposesbve argumentsagainst shaming penaltiesfor

796 criminal law violations. Two of thesearguments are relevant here.
797 The main argument is that OOshameenalties humiliate; and thus
798 constitute an offense against human dignity.0® | have already
799 indicated someresponsedo this argument.

800 In the circumstancesn which shamepenaltiesaccordingto meare
801 defensible, self-respectand human dignity (or something equally
802 morally valuable)will be at stakeon both sidesof the argument. The
803 consideration Nussbaum invokes as decisivewill not then settle the
804 issue.Consider an example she discussesthe shaming penalty for

805 drunk driving that consistsin requiring the convicted offender to

806 display for someperiod of time a OODUI@®@ssageon his car license
807 plate indicating that he has been convicted of driving under the
808 inlBuenceof alcohol. Nussbaum might be saying that the imposition

809 of sucha penalty involves the statés conveying a messagehat it is
810 neverallowed to conveyb a messagentithetical to human dignity.

811 Shemight be saying that the imposition of such a penalty inf3icts a
812 cruel punishment, a type of harm that the state is never morally at

813 liberty to infRict.

814 However, drunk driving kills and seriously maims innocent
815 victims. Perhaps the contemplated shaming penalty would not

816 effectively deter drunk driving and prevent accidents.In this case,
817 Nussbaum and her critic. will agree. Disagreement arises if the
818 shaming penalty would be a more effective deterrent than alterna-
819 tives. This meansthat foregoing the shamingpenalty brings it about
820 that someinnocent peopleare killed or maimed, whentheir lossesby
821 any reasonablestandard outweigh the lossessuffered by those who

822 would be harmed by the implementation of the shaming penalty.
823 Why are not the dignity and self-respectof drunk driving victims on

824 the line, in Nussbaunis moral policy analysis,when the state decides
825 whether or not to forego the shaming penalty? Suppose| am
826 permanently rendered comatose or disabled or dead, by this state
827 forbearance. The messagethat the states refusal to implement a
828 shaming penalty conveysis that my loss is reasonablyignorable by

27 gee Dan M. Kahan, OOWhatlo Alternative Sanctions Mean?®@Iso Dan
M. Kahan and Eric A. Posner, OOShaminghite-Collar Criminals: A Proposal for
Reform of the Federal SentencingGuidelines,O@urnal of Law and Economics 42
(1999), pp. 365D391.

28 Nussbaum, Hiding From Humanity, p. 230.
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829 the state. We do not care about the magnitude of the harm that we
830 are knowingly allowing by forbearing to impose a shaming penalty.
831 No matter how much devastationresultsfrom our policy, we know in
832 advanceit is morally acceptable becausewe absolutely must refrain
833 from injuring by ofpcial state act the dignity of those convicted of
834 drunk driving. Why is not this line of thought an assaulton my
835 human dignity as potential drunk driving accident victim? To my
836 mind, the messageémplicit in the statepolicy Nussbaumrecommends
837 is morally unacceptableand the policy of toleranceof drunk driving
838 deathsand maimingsin the imagined circumstancess cruel.
839 A defender of Nussbaum might at this point lodge a protest.
840 Nothing inherent in a principled refusal to prevent drunk driving
841 deathsand injuries by the inRiction of shaming penalties precludes
842 the statées taking effective actions to prevent those deathsby other
843 means.SoNussbaumneednot assumehe stancel havesupposedshe
844 is committed to taking.
845 But this just shifts the problem from one foot to the other.
846 Supposethat to prevent drunk driving deaths and other horrible
847 injuries without shaming, we would have to impose very serious
848 penaltieson those convicted of drunk driving and devote enormous
849 resourcesto enforcement.We would haveto imprison drunk drivers
850 for long periods,and accordingto Nussbaum,we ought to do soeven
851 if every member of the class of potential drunk drivers would
852 reasonably vastly prefer to be shamed rather than suffer the
853 alternative equally effective nonshaming penalty. This seemsto me
854 apoor way of saluting the human dignity of this classof persons.Of
855 course,the consideraton just mentionedis not decisive.In somecases
856 the state should administer one type of penalty for crimes even
857 though the criminals would prefer an alternative equally effective
858 penalty,in view of the indirect moral coststhat would therebyfall on
859 other people. Even if criminals convicted of capital offenseswould
860 prefer slavery to execution, we should not enslave, becausethe
861 introduction of this practice into society would have bad indirect
862 effectson our culture and thereby on our lives over the long run. But
863 nothing comparableby way of harm to third partiesisin the wingsin
864 the case of state policies imposing shaming penalties on drunk
865 drivers.
866 An alternative tack the determinedopponent of shaming casesas
867 offensive to human dignity might take would be to prevent drunk
868 driving deathsand horrible injuries by meansother than draconian
869 criminal justice proceedings.Perhapsalternative state policies could
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870 always be found, evenif terribly costly policies, that would protect
871 the dignity of drunk drivers that would be menacedby shaming
872 penaltieswhile also protecting the dignity of thosewhoseliveswould
873 beblighted if drunk driving werein effecttolerated. For example,we
874 might coercivelyimpose counselingand rehabilitation on substance
875 abusersand those deemedto be at risk of substanceabuse.At the
876 limit, we might prohibit recreational but risky drug and alcohol
877 consumption across the board B To my mind, this strategy of
878 responseis no better than that consideredin the previous paragraph.
879 We are just shifting around and tinkering with the inevitable
880 unacceptable and unreasonable moral costs of insistence on any
881 absolute prohibition along the lines of Nussbaumis OONshaming!O0
882 prohibition. The inevitable unacceptablecostsremain.
883 My use of the drunk driving exampleis purely hypothetical: in
884 some possible circumstances,Nussbaunis prohibition on shaming
885 penaltieswould leadto morally outrageousresults.Hencewe should
886 reject her absolutist principle for state policy. Whether shaming
887 penalties for drunk driving would actually produce good conse-
888 quencesand be morally acceptableall things consideredin some
889 jurisdiction in current circumstancesvould require a detailed serious
890 policy analysisthat is beyond the scopeof this essay.
891 A second consideration is that when the state uses shaming
892 penalties it effectively turns over the administration of criminal
893 justiceto the mob. Penaltiesare inherently unstable and erratic, and
894 dependon the moods and tastesand fearsand aversionof the public
895 rather than on the severity of the crime.
896 The complaint that shamingpenaltiesturn over the administration
897 of justice to the mob is a powerful objection against shaming
898 penaltiesthat invite membersof the public to heapreproach, scorn,
899 and perhaps physical abuse on those being punished. The classic
900 punishmentof this type is placing someonein the stocksin a public
901 squareto bejeeredat and pelted with garbageby anyonesoinclined.
902 The severityof the punishmentin practice dependson the appetite for
903 jeering and pelting of those membersof the public most inclined to
904 thesesports. This group presumablyincludesthe most censoriousand
905 alsothe most brutal and sadisticelementsin the population. It does
906 not seentair to let the severityof punishmentinf3icted vary according
907 to the dispositions of the membersof this antisocial elementwho
908 happento be present,sincethesevariations can hardly be correlated
909 with the magnitude of the crime for which punishmentis imposed.
910 However, if community sentiment effectively inhibits antisocial
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911 membersof the community from excessivabuse,eventhis objection
912 is not decisive.
913 Not all shaming penalties are of the classictype. Supposethe
914 shaming penalty consistsin requiring convicted offenders personally
915 to publicize their own crimes.One might be required to post a notice
916 in anewspaperor other newsmedium, or indicate on on€’s car license
917 plate that one has committed a particular type of offense.Here the
918 harm inBicted by the shaming penalty largely stems from the
919 disposition of community membersreminded of the offense to be
920 lesswilling than they otherwise would be to engagein mutually
921 probtable partnerships and other forms of interaction with the
922 offender. Since the more antisocial and sadistic types who might
923 render highly variable the actual grief to the punished person that
924 shaming penalties inBBict are unlikely to be probtable partners for
925 mutual interaction anyway, the shaming-by-publicity penalties are
926 lesslikely to beerratically variable and more likely to dependfor their
927 severity on the reactions to offenders by ordinary membersof the
928 community. No doubt shamingpenaltieswill only work acceptablyif
929 the community membersare disposedto react sensiblyand nonvin-
930 dictively to offenders,but this condition can and should be met, and
931 anyway, if it is not met, ordinary nonshaming penaltiesare likely to
932 go awry aswell.
933 When we aim to match the punishment to the severity of the
934 offensethat is being punished by nonshaming penalties,we content
935 ourselveswith assigningmore or lessof an objective deprivation B
936 more or feweryearsin prison, for example.Of coursethe actual harm
937 imposed by such punishments varies erratically with many hard-
938 to-control factors, including the characterand interestof one’s prison
939 cellmates(doing prison time with Martin Luther King and Henry
940 David Thoreau ascell matesmight be highly stimulating and overall
941 advantageous)l cannot seethat shaming-by-publicity penalties,the
942 amount of publicity required varying with the severityof the offense,
943 are arbitrary in any morally objectionable way by comparison with
944 bnesand prison sentencesthe standard nonshaming penalties that
945 are the mainstay of criminal justice punishments.
946 6. NussBaum VERsuUs MiLL
947 Nussbaum notes that in rejecting the idea that societys proclivities
948 regarding shameand disgustprovide any proper guidanceasto what
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949 actions should be discouragedby criminal prohibition, shetendsto
950 favor the harm principle roughly asproposedby Mill in On Liberty.
951 The harm principle holds that the only appropriate reason for
952 restricting individuals’ liberty to engagein a type of conduct is the
953 consideration that theseacts wrongfully harm nonconsentingother
954 people?® Mill advancesa utilitarian defense of wide individual
955 liberty. Nussbaum claribes her views on the proper basis for
956 exercisingstate power by indicating what she bnds objectionable in
957 Mill ’s arguments and pointing toward what she regards as better
958 ones.
959 Nussbaum Pnds two broad strategies of argument for wide
960 individual liberty and the harm principle in On Liberty. One is that
961 freedoms of expression,association, and experimentation promote
962 truth. A secondis that thesefreedomspromote the self-development
963 of individuals and of the human race.Under this secondheadingshe
964 seeswo distinct lines of thought, a OOperfectionisti@@fdmentand a
965 OOQdistributive@¥@ument. The brst line assertsthat everyonemust be
966 allowed to live asshepleasesso long as shedoesnot harm othersin
967 order to allow the freedom neededfor the genius, the person of
968 exceptional talent, to develop the extraordinary accomplishments
969 that constitute human progress. The second emphasizesthat each
970 person needswide freedom in order to develop her own potential.
971 Sincepeopleare dilerent, no prescribedway of life btsall types,and
972 it takes experimentaton and observation of the ways followed by
973 othersfor the individual to Pnd her own way that suits her nature.
974 Nussbaum objects that these utilitarian arguments plausibly
975 support wide freedom for some peoplein society, those most likely
976 to discover truths and produce cultural achievements,but not a
977 regimeof equalrights to wide liberty to live asone pleasesThereis
978 no very strong reasonto think that the social arrangemens that
979 expectably maximize aggregateutility would always require equal
980 rights to liberty for all. Of the truth promotion argument, Nussbaum
981 observes,OO0Ibne starts from the idea that each human being has
2% The view mentioned in the text is just one of three plausible construals of the
harm principle. Another is: The only acceptablereason for restricting a persoris
liberty to act as shechoosesis that restricting her freedom would prevent harm to
(nonconsenting) others. A third is: The only acceptablereason for restricting a
persorisliberty to act asshechoosesds that her action would causeor excessivelyisk
causingharm to (nonconsenting)others. David Lyons defendsthe secondconstrual
of Mill ’s harm principle in Rights, Welfare, and Mill's Moral Theory (Oxford and
New York: Oxford University Press,1994).
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982 dignity and deservegespect,and that politics must be grounded in
983 respectfor the dignity of all citizensasequals,one will bPnd that Mill
984 has put things just the wrong way round. Instead of thinking truth
985 good becauseof what it doesfor the self-respectand Rourishing of
986 individuals, he subordinates individual Rourishing and dignity to
987 truth, conceivedas an abstraction.Of this spirit she endorsesJohn
988 Rawlssringing assertionthat OOeaglerson possessean inviolability
989 founded on justice that eventhe welfare of societyasa whole cannot
990 override.OThe foundation of social policy should be the inviolability
991 of the personand the imperative of treating each personas an end
992 and equal respectfor the dignity of eachindividual.*°
993 This theme connects to Nussbaurris position that the decent
994 society subjectsno one to shamingindignities and protects eachand
995 every person from social processeghat single out some groups of
996 peoplein societyfor rejection and contempt. The imperative not to
997 humiliate any member of society is nonnegotiable, and a Kant-
998 inspired political philosophy can support this insistenceon inviola-
999 Dhility whereasa utilitarian position cannot.
1000 In my view these remarks do not perspicuously state the
1001 disagreementbetweenMill and Rawls on rights, much lessprovide
1002 any grounds for favoring Rawls’s side of the argument.
1003 Mill is chided for embracing a view that fails to uphold the
1004 inviolability of the person.l shall supposeinviolability isto betaken
1005 literally: personsareinviolable in sofar asthey possessertain rights
1006 that should never be violated come what may, whatever the conse-
1007 quences.What rights are these?If we do not trivialize the issueby
1008 building in justiPableexceptionsto the rule that depnesights, theidea
1009 that therearespecibablavaysin which personsabsolutelymustnot be
1010 treatedhasno future. Thereareno suchways.This isnot arights versus
1011 utilitarianism debate, nor a rights versus consequentialismdebate.
30 |'am unsurehow to reconcileNussbaurris a“rmation  of inviolability herewith
her sympathetic discussion of what she calls OOSensib@onsequentialismOénd
OOsensilﬂegrltologyO(D her OOCommenQludith Jarvis Thomson’s OOGoodness
and Advice.OBoth sensibleviews agreethat there is no ordinary deontological duty
such as the duty to refrain from telling lies that one morally ought to fulbll come
what may, whatever the consequencesThe sensibleviews Nussbaum approvingly
characterizesreject inviolability [SeeJudith Jarvis Thomson, Goodness and Advice,
Amy Gutmann (ed.), (Pfirjceton: Prin~cgton University Press,2001), pp. 98D102.1
should note that in her OOComment@sbaum excplicitly declinesto a"rm conse-
quentialism and expresses concernthat the doctrine of consequentialismmay leave
room for amendmentsand qualibPcationsthat render the doctrine purely formal, a
notation in which any substantivemoral position might be expressed.
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1012 Supposethat for the sakeof the argumentwe afbrm a nonconsequen-
1013 tialist morality that afPrmsthat eachpersonhascertainrights suchas
1014 the right of innocent nonthreatening personsnot to be deliberately
1015 harmed. Any suchright will be overridden if the consequencegor
1016 people,if theright isupheldin particular circumstancesaresufbciently
1017 bad, by comparisonwith the consequencefor rightholders and others
1018 if theright is not upheld on this occasion.Otherwisewe are stuck with
1019 the view, let justice be done eventhough the heavensshould fall. This
1020 view is more counterintuitive than anything Mill asserts.
1021 Nussbaumquotes Rawls’s ringing afbrmation of inviolability. But
1022 in Rawls the inviolability of the person is interpreted in terms of
1023 lexical priority relations Bof his principles over welfare promotion, of
1024 the equal liberty principle over the principle regulating social and
1025 economicbenepbtsand of the fair equality of opportunity component
1026 of this latter principle over the differenceprinciple component. None
1027 of theselexical priority claimswithstandsscrutiny, | claim. This essay
1028 is not the placeto arguethis point, but one should notice that Rawls
1029 himself acknowledgesthat maximin, the core idea of the difference
1030 principle, is not acceptableas a general principle.®* Rawls proposes
1031 that the casesn which maximin givescounterintuitive recommenda
1032 tions are unlikely to arise for policy choices that involve the
1033 arrangement of the basic structure of institutions in modern
1034 conditions.
1035 If inviolability is implausible at the level of moral principle, that
1036 still leaves open the question, whether at some lower level of
1037 abstraction, someform of inviolability or absolute exceptionlesgule
1038 might be a good idea. In fact On Liberty contains an interesting
1039 suggestionalong this line. Mill proposesthe harm principle asa guide
1040 for legislators and constitution-writers and social norm entrepre-
1041 neurs.The guideis a sort of absolutetaboo B neveradopt or enforce
1042 social rules that contravene the harm principle. Mill is plausibly
1043 interpreted asclaiming that it would maximize aggregateutility in the
1044 long run to treat the harm principle as an exceptionlesgaboo, even
1045 though there surely are exceptionsto it, sincewe are likely not very
1046 good at picking out the occasionson which acting againstthe harm
31 Rawls, A4 Theory of Justice, p.AFAor criticism of Rawls’s lexical ordering of his
principles, see Richqrg Arneson, OORawl¥ersus Utilitarianism in the Light of
Political Liberalism,O@n Clark Wolf and Victoria Davion, (eds.), The Idea of a
Political Lz'beralisnz.'AEssays on Rawls (Lanham: Rowman and Littlepeld, 2000);
Richard Arneson, OOAgainBawlsian Equality of Opportunity, Philosophical Studies
93 (1999), pp. 77D112.
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1047 principle will really be utility-maximizing. 32 The strategy that Mill
1048 outlines might make sensandependentlyof whetheror not one Pnds
1049 his utilitarianism attractive. The strategy could be yoked to any
1050 version of consequentialismor evento a nonconsequatialism that
1051 recognizesa preponderanceof consequencess in principle a valid
1052 ground for overriding rights claims. Inviolability, rejectedat the level
1053 of fundamental moral principle, might emergeasplausible at the level
1054 of rulesfor socialrule making. I do not think Mill ’s rehabilitation of
1055 inviolability actually succeedsbut his proposal is seriouslydebatable
1056 and might evenbe correct, whereasrights absolutism strikes me as
1057 hopeless.
1058 Nussbaum strikes closer to the target when she accusesMill ’s
1059 perfectionistic utilitarianism of being unable rigorously to justify a
1060 regimeof equalrights to liberty for eachand everypersonrather than
1061 someform of hierarchy in which aristocrats or those found to have
1062 potential for geniusby meritocratic testing are granted wide liberty
1063 while somesubordinate group of proletarians or women or members
1064 of somedisfavored ethnicity or supposedrace are madeto labor to
1065 enhancethe bestachievementf the bestpeople.In her view, Mill ’s
1066 argument that wide liberty of action is necessaryfor human
1067 self-developmentdecomposesnto a genuinely utilitarian, and objec-
1068 tionable, claim that whatever maximizes aggregate(perfectionistic)
1069 well-beingis right and a more acceptableclaim that eachand every
1070 person has an equal right to wide liberty of action accordingto the
1071 harm principle so that she has a fair opportunity for self-develop-
1072 ment. The more acceptableargument, according to Nussbaum, is
1073 probably not consistentwith Mill ’s utilitarian commitment.
1074 Any consequentialistdoctrine will support equalrights for all only
1075 if doing so would produce the best feasible outcome. This is
1076 objectionable only if we reasonably would afbrm equal rights for
1077 all even in circumstancesin which it is known that support for
1078 unequal rights would produce a better outcome, as assessedy the
1079 doctrine, all things considered.Mill supported unequal democratic
1080 citizenship rights, with extra votes accruing to the better educated
1081 and more competent voters>3 In On Liberty Mill conjectures,but
1082 doesnot attempt in any rigorous way to demonstrate,that the utility
32 John Gray developsthis interpretation of Mill s On Liberty argumentin Mill on
Liberty: A Defence, Secondedition (London: Routledge, 1996).
33 John Stuart Mill, Considerations on Representative Government, in Collected
Works, Volume 19, J. M. Robson, (ed.), (Toronto: University of Toronto Press,
1977),Chapter 8.
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1083 maximizing policy will justify equalrights to liberty for action for all
1084 (rather than, say,a stringent harm principle for the elite and a weaker
1085 set of protections for others). The prioritarianism | a"rm assigns
1086 extra moral weightto obtaining gainsfor badly o! persons,sois less
1087 likely than straight aggregativeutilitarianism to recommendpolicies
1088 that impose costson disadvantagedpersonsin order to securegains
1089 for thosewho are already better o!. But this prioritarian tilt doesnot
1090 automatically justify egalitarianism in the assignment of rights:
1091 Perhapsa morally sensitivecostbbenebpbtalculation would show that
1092 in some circumstancesdisabled personsshould be assignedgreater
1093 rights to liberty of action than other people,on the ground that this
1094 group is reliably expectedto facelow well-being prospectsso policies
1095 that generate well-being gains for them register ampliPed moral
1096 Vvalue. It is clear there are imaginable circumstances,and probably
1097 actual circumstances,in which prioritarian consequentialismrejects
1098 equal rights of a sort Nussbaum would want unconditionally to
1099 a'rm. It is not clear this fact counts as an objection against the
1100 doctrine; more argumentis neededhere than Nussbaum supplies.
1101 Nussbaum cites the Kantian humanity formula, that one ought
1102 alwaysto treat the humanity in eachindividual alwaysasan endand
1103 never merely as a means. This formula is supposedto govern our
1104 conduct unconditionally.

1105 Shedoesnot venture an interpretation of the humanity formula.
1106 My senseis that the attraction of the formula is bound up with its
1107 ambiguity. It cannaturally beinterpretedin a purely formal way. On
1108 thisreading,onetreatsa personmerelyasa meanswhenonetreatsher
1109 in waysto which shecould not rationally consent,and solong asone
1110 treatsheraccordingto correct moral principles, shecould, if rational,
1111 consentto being so treated. So interpreted, the humanity formula is
1112 unexceptionablebut lackscontent. It doesnot help usdeterminewhat
1113 correctmoral principles permit and require. The formula alternatively
1114 canbeinterpreted assubstantive,but thenit will be controversial, not
1115 at all obviously correct. Most often in this guisethe formula suggests
1116 genericnonconsequentialsm: one treats someonemerely as a means
1117 when on€’s sole justibcation for so treating her is that doing so will
1118 produceadesirableoutcomeor eventhe bestpossibleoutcome.Either
1119 way you take it, the humanity formula by itself is just a slogan,
1120 assertingwhich doesnot advancethe argument. Either the sloganis
1121 uncontroversial but lacks content, or the slogan has substantive
1122 contentbut is controversial, and in the absenceof further supporting
1123 argument provides no reasonfor any policy.
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1124 Nussbaum argues that Mill advances morally inappropriate,

1125 illiberal argumentsin defenseof the harm principle he espousesl

1126 have beenconcernedto rebut theseobjections to Mill ’s arguments.
1127 Sheleavesit an open questionwhetheror not the morally acceptable
1128 argumentsfor the harm principle sufpceto justify it. This further

1129 open question is also left unsettled by the considerations| assertin

1130 this essay.

1131 7. CONCLUSION

1132 | have arguedthat the useof shameasa tool of social control is in
1133 principle acceptablein a decent (tolerably just) society. Citizens
1134 should be disposed to experienceshame if they violate morally
1135 appropriate social norms, and to react to violators in punishing,
1136 shame-inducingways. Shamefunctions in a similar way to uphold
1137 criminal law. Any conviction of a person accusedof a seriously
1138 wrong criminal offensecondemnsthe individual and inducesa shame
1139 reaction in him. We could not realistically extrude this element of
1140 shamingfrom criminal law without abolishing criminal law enforce-
1141 ment. Criminal penalties might also be deliberately designedto be
1142 shaming rituals, imposing stigma3* If such penalties bring about
1143 morally better outcomes by fundamental justice standards of
1144 assessmenthan alternative social policies, we should opt for the
1145 shamingpenalties.The objection that the institutions of society must
1146 refrain from humiliating and degradingany personso asto deny her
1147 basicdignity, and hencethe criminal justice systemabsolutely must
1148 refrain from shameimposition, goeswrong for two reasons.First,
1149 shamingpenaltiesseekto imposea lower social statuson the shamed
1150 individual, but this process need involve nothing like denial of
1151 anyones status as a human personwith dignity. Second,in extreme
1152 circumstances,when extreme shaming that assaultsan individual’s
1153 basichuman dignity and statusasa personwith rights maximizesthe
1154 fulbliment of just outcomes all things considered, we should not
1155 eschewextreme shaming. Of course, in any circumstances(which
1156 might be widespread)in which shaming is counterproductive, we
1157 should not engagein it.

34 SeeHarold Garbnkel, ©OConditionef SuccessfulDegradation Ceremonies,O0
American Journal of Sociology 61 (1956), pp.
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1158 Given that my support for shaming penalties is tentative and
1159 hedged,why make a fuss over disagreementwith Nussbaumon this
1160 policy issue? objectto the way that Nussbaumapproachesthe issue.
1161 Sheassertsan absolute prohibition on state iniction of shameand
1162 humiliation, roughly correspondingto an absolute moral right of
1163 eachpersonnot to be shamedand humiliated by stateagency.l doubt
1164 such prohibitions will ever hold up under scrutiny. In political
1165 philosophy, absolutismis absolutely unacceptable.
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